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addition to satisfying all requirements
of this subpart, the manufacturer shall
also maintain records that dem-
onstrate that modifications have been
made to all units of the new basic
model prior to distribution in com-
merce.

(b) If a basic model is not properly
certified in accordance with the re-
quirements of this subpart, the Sec-
retary may seek, among other rem-
edies, injunctive action to prohibit dis-
tribution in commerce of such basic
model.

§431.129 Subpoena.

Pursuant to sections 329(a) and 345 of
the Act, for purposes of carrying out
this part, the Secretary or the Sec-
retary’s designee, may sign and issue
subpoenas for the attendance and testi-
mony of witnesses and the production
of relevant books, records, papers, and
other documents, and administer the
oaths. Witnesses summoned under the
provisions of this section shall be paid
the same fees and mileage as are paid
to witnesses in the courts of the United
States. In case of contumacy by, or re-
fusal to obey a subpoena served upon
any persons subject to this part, the
Secretary may seek an order from the
District Court of the United States for
any District in which such person is
found or resides or transacts business
requiring such person to appear and
give testimony, or to appear and
produce documents. Failure to obey
such order is punishable by such court
as a contempt thereof.

§431.130 Remedies.

If the Department determines that a
basic model of a covered equipment
does not comply with an applicable en-
ergy conservation standard:

(@) The Department will notify the
manufacturer, private labeler, or any
other person as required of this finding
and of the Secretary’s intent to seek a
judicial order restraining further dis-
tribution in commerce of such basic
model unless the manufacturer, private
labeler or any other person as required,
delivers to the Department within 15
calendar days a statement, satisfactory
to the Department, of the steps he will
take to ensure that the non-compliant
model will no longer be distributed in

§431.131

commerce. The Department will mon-
itor the implementation of such state-
ment.

(b) If the manufacturer, private la-
beler, or any other person as required,
fails to stop distribution of the non-
compliant model, the Secretary may
seek to restrain such violation in ac-
cordance with sections 334 and 345 of
the Act.

(c) The Secretary shall determine
whether the facts of the case warrant
the assessment of civil penalties for
knowing violations in accordance with
sections 333 and 345 of the Act.

§431.131 Hearings and appeals.

(a) Pursuant to sections 333(d) and 345
of the Act, before issuing an order as-
sessing a civil penalty against any per-
son under this section, the Secretary
shall provide to such person notice of
the proposed penalty. Such notice shall
inform such person of that person’s op-
portunity to elect in writing within 30
days after the date of receipt of such
notice to have the procedures of para-
graph (c) of this section (in lieu of
those in paragraph (b) of this section)
apply with respect to such assessment.

(b)(1) Unless an election is made
within 30 calendar days after receipt of
notice under paragraph (a) of this sec-
tion to have paragraph (c) of this sec-
tion apply with respect to such pen-
alty, the Secretary shall assess the
penalty, by order, after a determina-
tion of violation has been made on the
record after an opportunity for an
agency hearing pursuant to section 554
of title 5, United States Code, before an
administrative law judge appointed
under section 3195 of such title 5. Such
assessment order shall include the ad-
ministrative law judge’s findings and
the basis for such assessment.

(2) Any person against whom a pen-
alty is assessed under this section may,
within 60 calendar days after the date
of the order of the Secretary assessing
such penalty, institute an action in the
United States Court of Appeals for the
appropriate judicial circuit for judicial
review of such order in accordance with
chapter 7 of title 5, United States Code.
The court shall have jurisdiction to
enter a judgment affirming, modifying,
or setting aside in whole or in part, the
order of the Secretary, or the court
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